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LABOR LAW - INJUNCTIONS - PERMISSIBLE OBJECTS OF STRIKES PREVENTION OF UsE OF LABOR-SAVING DEVICES - Plaintiff, a travelling
grand opera troupe, used recordings for orchestral accompaniment. The American Federation of Musicians opposed use of mechanically reproduced music
wherever orchestras could be hired, and, in support of such opposition, the stagehands' union forbade its members to work for plaintiff. As a result, since most of
the theaters throughout the country were "closed shop" theaters, plaintiff's
business was greatly restricted: Plaintiff brought an action for an injunction
against the musician's union and the stagehands' union, and the lower court
granted the injunction.1 Held, in a three-two decision, the stagehands' union had
sufficient direct interest to act sympathetically,2 and, since the use of mechanically
reproduced music deprived members of the musicians' union of employment,
suppression of the use of reproductions was a proper object of a strike. Opera on
Tour v. Weber, 258 App. Div. 516, 17 N. Y. S. (2d) 144 (1940). 8
It is axiomatic that without justification a strike is tortious, that the actors
are liable for damages and, under certain statutory restrictions, may be enjoined
from instigating or cooperating in the strike.4 Society re_cognizes that the relative
share of capital and labor in the fruits of industry should be determined by the
market-by bargaining between employer and employees and by competition
among the workers-for, it is believed, only then is the greatest individual liberty

170 Misc. 272, IO N. Y. S. (2d) 83 (1939).
This point is not within the scope of this note. See the principal case, 258 App.
Div. 516 at 522.
3 Case is also noted in 53 HARV. L. REv. 1054 (1940), and II Am L. REv.
172 (1940).
4 4 TORTS RESTATEMENT, §§ 775, 813 (1939).
1
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and economic welfare obtained. That the preponderant bargaining power of the
employer over that of the individual employee might be equalled, society permits combination and concerted action of workers. 5 Concerted action to equalize
bargaining power and support bargaining negotiations is therefore justified
within the limits which are laid down for the protection of employers and of
society as a whole. In general, it is said that the law does not attempt to dictate
the result of competition but only prescribes the limits within which the competitive activity is permissible.6 Propriety of concerted action for a specified
object does not depend on judicial determination (I) that it is fair between the
parties, ( 2) that accomplishment of the object will in fact benefit the workers,
or (3) that the cost is prohibitive. 7 The specific issue rather is whether the
object is reasonably related to employment and the purposes of collective bargaining, and whether the actors iri good faith believe they will be benefited.8 With
these generalities most would agree. 9 From differing evaluations of the relative
interests of labor, capital, and society in general, differences arise in prescribing
the limits of permissible competitive activity. 10 As is recognized in the principal
case, New Yark has been liberal in holding that employees are justified in
striking for objects related to terms and conditions of their employment. Since
5 See Holmes' dissenting opinions in Vegelahn v. Guntner, 167 Mass. 92 at 104,
44 N. E. 1077 (1896), and Plant v. Woods, 176 Mass. 492 at 504, 57 N. E. lOII
(1900); Citizens' Co. v. Asheville Typographical Union, 187 N. C. 42, 121 S. E.
31 (1924); Alaska S. S. Co. v. International Longshoremen's Assn. of Puget Sound,
(D. C. Wash. 1916) 236 F. 964.
6 The term "competition" is used here in its broad sense, as including "all conflicts of temporal interests." Holmes, dissenting in Vegelahn v. Guntner, l 6 7 Mass.
92 at 107, 44 N. E. 1077 (1896).
7 "The courts have not been constituted arbiters of the fairness, justice or wisdom
of the terms demanded." J. H. & S. Theatres v. Fay, 260 N. Y. 315 at 317-318,
183 N. E. 510 (1932); Interborough Rapid Transit Co. v. Lavin, 247 N. Y. 65,
159 N. E. 863 (1928).
8 Exchange Bakery & Restaurant v. Rifkin, 245 N. Y. 260, 157 N. E. 130
(1927); Williams v. Quill, 277 N. Y. 1, 12 N. E. (2d) 547 (1938); De Minico v.
Craig, 207 Mass. 593, 94 N. E. 317 (1911); Bayer v. Brotherhood of Painters,
etc., 108 N. J. Eq. 257, 154 A. 759 (1931) (strike against complainant to restrict
adoption of paint-spraying machines, held lawful under a statute prohibiting use of
injunctions against strikes, peaceable persuasion, and picketing in disputes concerning
terms and conditions of employment).
9 This general analysis is based on 4 ToRTS RESTATEMENT u7-119 (1939).
• 10 "But no legal right is an absolute conception: its boundaries are fixed with
relation to existing conditions of time and place, social ideals, and economic theories.
The changes which have been taking place in the social and economic structure of
modern society have caused a shifting of the boundaries of the right with which we
are here concerned; and the courts have not yet come to an agreement as to the extent
to which it is expedient to protect the right to carry on one's business without interference." OAKES, ORGANIZED LABOR AND INDUSTRIAL CoNFLICTS 3 10-3 l 2 ( 192 7). "The
true grounds of decision [ to determine justification for intentional infliction of temporal damage] are considerations of policy and social advantage. . . . Propositions as to
public policy rarely are unanimously accepted .••." Holmes dissenting in Vegelahn
v. Guntner, 167 Mass. 92 at 106, 44 N. E. 1077 (1896).

1941

J

RECENT DECISIONS

adoption of labor-saving devices affects employment, a peaceful strike to suppress
use of such devices should be considered proper,11 unless from policy factors it
be thought that greater injury results through permitting than preventing such
strikes. It might be argued that employee action to suppress use of labor-saving
devices trespasses on managerial freedom and arrests progress. Restriction of managerial freedom necessarily results from any successful concerted activity of labor,
and therefore taken alone does not su:fficetorenderanystrikeobjective improper.12
The objection that progress is arrested by tlie action of a union striking to curtail
the use of technological improvements was considered in the principal case in
both majority and minority opinions.13 In evaluating the objection, a factor to
be considered is that there are similar acts of capital which subjugate progress
to self-interests but are nevertheless recognized as proper. Under the present
patent laws, for example, a business may purchase and hold patent rights which
are never used; and in such a case public policy does not warrant denying to the
owner the remedy of injunction to prevent infringement of his patent.14 If it be
argued that public interests are unreasonably injured by accumulation and nonuser of patents or by concerted refusal to work, as for example when unreasonable monopolies are thereby fostered, the remedy would seem to be legislative.15
Where the factor of unreasonable monopoly is absent, as in the principal case,
it would seem that the holding of the New York court is sound; namely, that
Bayer v. Brotherhood of Painters, etc., 108 N. J. Eq. 257, 154 A. 759 (1931).
"But the fact that the contractors are forced to do what they do not want to do
is not decisive of the legality of the labor union's acts. That is true wherever a strike
is successful." Pickett v. Walsh, 192 Mass. 572 at 584, 78 N. E. 753 (1906). Similarly interfering with managerial freedom is the refusal of a combination of producers
to supply a business house, intending thereby to force a desired change advancing business interests of the actors. Such a concerted refusal to deal may be lawful. 4 ToRTS
RESTATEMENT, § 765 (1939); Collins v. American News Co., 34 Misc. 260, 69
N. Y. S. 638 (1901), affd. w~thout opinion, 68 App. Div. 639, 74 N. Y. S. II23
( l 902), where a combination of newspaper publishers refused to sell to a dealer unless
and until he discontinued distributing advertising circulars with newspapers, their reason
being that the practice injured newspaper advertising; Bohn Mfg. Co. v. Hollis, 54
Minn. 223, 55 N. W. 1119 (1893).
13 "Economic pressure may eventually compel the acceptance of mechanical
changes, but there seems to be no legal reason why those who may be injuriously
affected thereby may not meanwhile make lawful and orderly efforts "to prevent or
lessen the extent of the injury to themselves. It is well known that employers do not
always use the latest technological improvements where such improvements might lessen
their opportunities for profits or destroy large capital investments; and no one claims
that they owe any one a legal duty to do so." Principal case, 258 App. Div. 516 at 523524.
14 Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405, 28
S. Ct. 748 (1908); Woodbridge v. United States, 263 U.S. 50, 44 S. Ct. 45 (1923);
VAUGHAN, EcoNOMics OF OuR. PATENT SYSTEM 70 (1925). The Paper Bag Case,
supra, is criticized by Schechter, "Would Compulsory Licensing of Patents be Unconstitutional?" 22 VA. L. REv. 287 (1936).
15 Rice, "Decay of our Patent System," 5 BROOKLYN L. REv. 357 (1936). See
statement by Assistant Attorney General Thurman Arnold, 7 U. S. LAW WEEK 574
(1939).
11
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in a conflict between labor and capital over the adoption of labor-saving devices,
"the law should not take sides one way or the other," 16 rather, the conflict
should be resolved solely by economic pressures of the market.
Reed T. Phalan

16

Principal case, 258 App. Div. 516 at 524.

